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Rule 39-28.6-102.  Manufacturer’s List Price.

Basis and Purpose. The statutory bases for this rule are sections 39-21-112, 39-28.6-102(5), and 39-28.6-103, C.R.S. The purpose of this rule is to provide clarification on the definition of manufacturer’s list price.

(1) As used in the definition of “manufacturer’s list price” in section 39-28.6-102(5), C.R.S., the term “invoice price” includes all consideration the manufacturer or supplier receives from the distributor in whatever form and regardless of the time of receipt. The term “invoice price” also includes any and all charges reflected on an invoice from the manufacturer or supplier to the distributor, whether separately stated or not, including, but not limited to, any federal excise tax and any charge for shipping, transportation, and storage.

(a) The “invoice price” for a nicotine product does not include any separately stated charges for non-nicotine products listed on the same invoice. “Non-nicotine products” are any tangible personal property that is not a nicotine product as defined in section 39-28.6-102(7), C.R.S.

(b) If services provided in connection with the purchase of both nicotine products and non-nicotine products are aggregated on an invoice, the “invoice price” may exclude the portion of any aggregated charges that are properly allocable to non-nicotine products. The portion of any aggregated service charges that are properly allocable to non-nicotine products shall be determined by multiplying such charges by a fraction, the numerator of which is the sum total of all non-nicotine products on the invoice and the denominator of which is the sum total of all nicotine and non-nicotine products on the invoice, excluding from both the numerator and denominator any discounts or other price reductions allowed by the manufacturer or supplier.
(2) As used in the definition of “manufacturer’s list price” in section 39-28.6-102(5)(c), C.R.S.: 
(a) “Manufacturing overhead” means manufacturing expenses paid or incurred that are indirectly attributable to the production of finished nicotine products. 

(i) “Manufacturing overhead” includes depreciation, repairs and maintenance, rent and utilities for the production facilities and equipment, product quality testing equipment and supplies, materials and ingredients used in the manufacturing process that are not incorporated into the finished nicotine product, and similar indirect manufacturing expenses.
(ii) “Manufacturing overhead” does not include expenses for research and development, selling, distribution, marketing, finance, information technology, human resources, legal activities, and similar general and administrative expenses.
(iii) Manufacturing overhead must be allocated to each product unit by a reasonable and consistent pro-rata accounting method.
(b) “Direct materials” means raw materials, ingredients, and components that enter into the production of nicotine products and are traceable to the finished nicotine product. 

(c) “Direct labor” includes the wages, salaries, benefits, and taxes paid or incurred to, or with respect to, employees that directly produce the finished nicotine products. “Direct labor” does not include expenses paid or incurred to, or with respect to, indirect laborers such as supervisors, maintenance employees, materials handlers, or quality assurance employees. “Direct labor” also does not include expenses paid or incurred to, or with respect to, general and administrative employees.

(3) For the purpose of calculating the tax due, the manufacturer’s list price is determined without regard to any discounts or other price reductions allowed by the manufacturer or supplier. 
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